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TORRUELLA, Chi ef Judge. Appellant Manuel Gonzal ez- Sober al

was tried before ajury and convi cted of conspiracy to possess with
intent to distribute nmultiple kilograns of cocaine as well as
di stribution of eight, nineteen, and twenty-nine kil ograns of cocai ne
on t hree occasi ons. The governnent's case agai nst Gonzal ez rested
entirely onthe testinony of two cooperating w tnesses, WIIliamNegrén
Zapata and WIlly Maya Acost a.

CGonzal ez brings this appeal chall engi ng the denial of awit
of habeas cor pus pursuant to 28 U.S.C. § 2255. His primary claimis
that his trial counsel providedineffective assistance of counsel by
failing to use two pi eces of docunentary evi dence wi th whichtoinpeach
t he governnment's chi ef witnesses, Negrén and Maya.! W vacate t he
deni al of thewit and remand for further consideration of thisissue
by the district court.

Backaground

| n Cct ober 1994, pursuant to a cooperation agreenment, Negron
pr ovi ded evi dence agai nst fiveindividualsinatrial for conspiracy to
di stri bute and di stribution of cocaine. All five defendants were
convi cted. Maya, one of t he co-defendants, began cooperatingw th the

governnment around the time of his sentencing. Maya provided the

1 Appel l ant al so argued, inthe alternative, that the governnent fail ed
toneet its obligation under Brady v. Maryl and, 373 U. S. 83 (1963), in
not providing these docunents to the defense, but this clai mwas
conceded by appellant at oral argunent.
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governnment with Gonzéal ez's nane and identified himas the sixth
i ndi cted co-conspirator, who up to that poi nt had been known only as
John Doe, a.k.a. "Raul". This identification ultimately led to
Gonzéal ez's arrest in January 1995.

The government' s case agai nst Gonzal ez rested whol ly on t he
testi nony of cooperating witnesses Maya and Negr6n. Both Maya and
Negron al |l eged that their introductions to and interactions wth
Gonzal ez revol ved around five cocai ne transacti ons taki ng placein
Oct ober of 1991. Fromthe record, we sunmari ze t he subst ance of their
respective testinonies.

Maya testified to having nmet Gonzal ez for thefirst tine on
July 25, 1990. Onthat date, Maya cl ai ns t 0 have been approached by a
man and a worman whi | e he was i n t he process of tying his boat uptothe
pi er i nthe Boquero6n bay area. At thetrial, Mayaidentifiedthis man
as Gonzal ez. Small tal k was made, and the two men went for aridein
Maya' s boat, at whi ch poi nt the man asked Maya whet her he knew of any
fisherman i n the area who had found bal es of cocai ne or marijuana.
Maya replied that he "hadn't been that | ucky.” The man conti nued t hat
he woul d be i nterested i n purchasi ng any bal es t hat becane avail abl e
and t hat he woul d pay Maya a $1, 000 conmi ssi on for any such sal es t hat
Maya coul d arrange. After they returnedto the pier, the man wote
down hi s home and cel | ul ar phone nunbers for Maya and asked hi mto cal |

if he was able to provide any cocai ne or narijuana.
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Maya was i ntroduced to Negron at a fam |y gatheringin March
1991. Theintroductionultimtely resultedin arrangenents bei ng nade
to facilitate cocaine sales fromNegron to Maya. The first two
transacti ons were an exchange of seven and ei ghteen kil ograns of
cocai ne bet ween Negr 6n and Maya at a pri ce of $10, 000 per kil o. The
noney for the cocai ne was al | egedl y provi ded by Gonzél ez, with Maya
acting as the go-between i n exchange for his $1, 000 conm ssi on per
sal e.

For the third transaction, Maya testified that Gonzal ez
arrived at Maya' s house with his wi fe and daughter in a red Toyota
st ati on wagon (or hat chback). Maya invited Gonzal ez to acconpany him
to meet Negron. Maya all egedly tol d Gonzal ez not to reveal his real
name, but to introduce hinmself as "Raul". The two met Negrdn,

exchanged t he noney for the cocai ne, and returned to Maya' s house,

where Gonzdal ez remai ned for approxi mately one hour before |eaving.

Gonzal ez went with Maya t o neet Negrén for both the fourth
and fifth cocaine transactions. Duringthe fifth exchange, Maya was
called away todrive afam |y nenber tothe airport. Mya instructed
Gonzalez towait for Negréon's call (at Maya' s house), whi ch he di d.
CGonzal ez t hen went t o nmeet Negronto pick up the cocai ne wi t hout Maya.
Finally, Mayatestifiedthat he and his fam |y had vi sited Gonzal ez at

Gonzal ez's hone during 1992 and 1993.



The trial transcript reveal s that Negrén corroborated Maya' s
story as to their introduction and as to the details of the five
Cct ober cocai ne transactions. Negrontestifiedthat, at thethird
nmeeti ng, Maya was acconpani ed by an i ndi vi dual whomMaya i ntroduced to
Negron as "Raul ", one of his "friends fromSan Juan."™ At trial, Negroén
i dentified Gonzal ez as t he person Maya had i ntroduced to him Negr6n
st ated t hat Gonzal ez (known to hi mas "Raul ") acconpani ed Maya for the
fourth and fifth exchanges as well. Wen he returned with the drugs on
the fifth date, only "Raul" and an uni dentified woman were thereto
neet him "Raul" all egedly expl ai ned Maya' s absence by sayi ng t hat he
had been cal |l ed away ona fam |y matter. Negrén alsotestifiedthat
"Raul " had arrived at the transaction sitein aburgundy Toyota stati on
wagon.

CGonzél ez' s trial counsel cross-exam ned bot h Maya and Negr 6n
in several areas. |In cross-exanm ning Maya, Gonzal ez's attorney
guesti oned hi mabout his agreenent totestify andthe fact that his
sentence m ght be reduced as aresult of his cooperation. Maya al so
adm tted that he had heard Negroén's testinmony prior to testifying
hi nsel f.2 During Negron's cross-exam nation, CGonzal ez's trial counsel
asked hi mabout his prior crimnal activities and about the benefits he

was receiving fromthe governnent in exchange for his testinony.

2 1t i s unclear whet her Maya heard Negrén's testi nony at Gonzal ez's
trial or at Maya's trial. Since Maya was i n custody at the ti me of
Gonzéalez's trial, it seens nore likely that it was the latter.
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In addition, Gonzalez's trial counsel elicited the
i nconsi st ency bet ween Negron' s testinony that "Raul " had acconpani ed
Maya to the third cocaine transaction and his failure to nmention
"Raul "' s presence at this salein his 92-page statement wittenin
connection with his cooperati on agreenent. Negroén admitted that no
encounters that he had with "Raul " | asted | onger than t hree m nut es.
Finally, Negrén had suggested to agents at one point in the
i nvestigation that the "Raul" in question was a person naned Raul
Ti bur 6n. 3

As for Gonzal ez's case-in-chief, one of the governnent
agents, Héctor Ortiz-Rodriguez, was calledtotestify. Aman by the
name of Raul Tiburénwas initially arrested, but rel eased after Negrén
failedtoidentify him Later, agents, seekingto arrest Gonzal ez,
m stakenly arrested his brother.4 Otizwaslikelycalledtotestify
about these two prior arrests inorder to suggest that the governnent
was not sure that they had the right person.

Gonzéal ez al so took the stand in his own defense. He

testified that he owned a brown Ford pi ckup, not a red or burgundy

3 Negr 6n expl ai ned t hat during his detention onthe drug charges, an
attorney visited hi mand stated t hat he was t here "on behal f of Radul
Ti bur 6n and of Boliche [Maya's alias]." Negron supposedly concl uded
fromthis that the attorney was referringto the "Raul" t hat had been
with Maya for the |l ast three cocaine transactions.

4 Apparently, part of the confusion resulted fromthe simlarity
bet ween Gonzél ez' s nane (Manuel Gonzal ez- Soberal ) and his brother's
(Manuel Osval do Gonzél ez- Soberal).
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Toyota stati on wagon. He stated that helived in Hato Rey, not San
Juan, and t hat he had never travel ed to t he Boquer 6n area of Puerto
Ri co during 1990 or 1991. Under cross-exam nation, he stated that he
had never seen Negron or Maya before and that he did not know t

Conzal ez was convi ct ed based on Maya' s and Negron' s t esti nony
on May 23, 1995 and subsequently sentenced to 188-nont h i npri sonnent.
His trial counsel then withdrewfromthe case, and a new att orney

represented himin the direct appeal of his conviction, United States

v. Gonzal ez- Soberal, 109 F. 3d 868 (1st Cir. 1997) (affirm ng), and

represents himin this § 2255 appeal.

Conzal ez' s appel | at e counsel purports to have di scovered t wo
pi eces of docunentary evi dence t hat coul d have been used to i npeach
Negr 6n and Maya. The first docunent is aletter witten by Negréon®to
soneone nanmed Jorge. The main thrust of the letter is ainmed at
assuring Jorge that, although Negréon is cooperating with the

governnment, he does not intend to inplicate Jorge in any crim nal

hem

activity. The letter (translated from Spanish) states, in part:

Jorge | have not yet been sentenced because t he
federal s interviewed ne and | went and spoke to
themand told themw th all the persons | had
dealt andthey toldnethat if | cooperatedw th
them they could get nme |less years and | am
telling you but do not tell anyone what is
i nportant isthat nothingw Il happento you you
are |l i ke a brother to me and I amnot going to

5> I't has not been confirnmedthat thisletter was actually witten by
Negr 6n, but we assume so for the purposes of this appeal.
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tell anythingthat will harmyou. Jorge pl ease

don't tell anyone for | may be screwed. What |

amtelling you do not tell anyone, keep it to

yoursel f please. O thosel dealt with the ones

t hat are going are: Perry, Papito, Elton, Pto.

Real , Tito Morgan, CQucho, Al ej andro, Boliche, Ram

and Chanchi of the Parguera.
The | etter, accordi ng to Gonzal ez, shoul d have been used t o showt hat
Negr 6n, despite his agreenent to be honest and to reveal everything
t hat he knew, had not been entirely truthful with the gover nment
agents. Fromthis act of withholdinginformation, thejury couldinfer
t hat Negron might bewillingto be di shonest in other regards. The
letter, therefore, could have had a detrinental effect on Negron's
credibility.

CGonzal ez al so contests histrial counsel's failuretoinpeach
Maya wi t h a psychodi agnosti c report that suggested that Maya had a
bel ow- normal capacity to distinguishtruthfromfiction. In 1994, a
psychol ogi cal eval uati on was performnmed on Maya t o det er m ne whet her a
di m ni shed capacity defense was appropriate for histrial. Theresults
of the evaluation found that Maya suffered fromAttention Deficit
D sorder with hyperactivity, thelong-termeffects of whichincluded an

"[inlability toperceivereality without distortion"¢and atendency to

"bendreality to avoi d dealing with perceived or anti ci pat ed har shness

6 Whenread incontext, it appears that the statenent shoul d have sai d
an"inability" or an"inpairedability" to perceivereality w thout
di stortion rather than an "ability".
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inthe environment." This psychodi agnostic report m ght have caused
the jury to doubt the reliability of Maya's testinony.
The district court rejected Gonzéal ez' s cl ai mof ineffective

assi stance of counsel. Inits Opinionand Order, thedistrict court

properly set out the two-part test identified in Strickland v.

Washi ngt on, 466 U. S. 668 (1983), used for determ ning ineffective

assi stance of counsel clains. Inatroubling statenent, however, the
court went on to identify a standard for determ ning whether a
def endant has been prej udi ced by his counsel's acts or om ssions: "In
order to establishineffective assi stance of counsel, Petitioner nust
denonstrate that but for the unprofessional error, he woul d not have

been found guilty." United States v. Gonzal ez- Soberal, Gv. No. 98-

1292 (JAF), at 4 (Feb. 8, 1999). This suggests a hi gher standard t han

the one set out inStrickland, i.e., an outcone-determ nati ve standard

t hat requires a defendant to showthat it is norelikely than not that
counsel 's errors assured a guilty verdict. This higher standard was

consi dered, and explicitly rejected, by the Court inStrickland: "The

result of a proceeding can be rendered unreliable, and hence the
proceedingitself unfair, evenif the errors of counsel cannot be shown
by a preponderance of t he evi dence to have determ ned t he outcone. "
466 U.S. at 694.

| n t he next paragraph of the Qpinionand Order, the district

court reverted to the appropriateStricklandtest, that of reasonabl e
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probability, in stating that the failure to use the letter and
psychodi agnostic reports for i npeachnment purposes was not prej udi ci al
to Gonzalez. This citation to the proper standard (and t he ot her
correct references found in the opi nion) woul d do nuch to assuage this
Court that the district court did not apply an incorrectly high
standard, had the di strict court opi ni on provi ded an expl anati on for
t he findi ng of no prejudice. Unfortunately, noreasons were provi ded
tojustify thedistrict court's conclusion. The district court did not
point tothe possiblelimtedval ue of theinpeachnment testinony, to
the effectiveness of the cross-exam nation of the two gover nment
wi t nesses ot herwi se, tothe strength of the avail abl e evi dence agai nst
t he def endant, or to any ot her factor or factors that may have been
observed and noted by the district court.
Anal ysi s

| neffectiveness "is a m xed question of |aw and fact."
Strickland, 466 U. S. at 698. The district court findings of fact are
subject tothe clearly erroneous standard. Id. Inthe past, we have
reserved t he question as to the preci se standard of reviewto be used

by this Court in evaluatingineffective assi stance of counsel clains.’

” I n anot her case, all egingineffective assi stance of counsel based on
aconflict of interest, we held that the de novo standard of revi ew
applied, while according the deference of the clearly erroneous
standard to the district court's underlyingfindings of fact. Famlia-
Consoro v. United States, 160 F. 3d 761, 764-65 (1st Cr. 1998) (actual,
rat her than constructive, conflict of interest).
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Bucuvalas v. United States, 98 F.3d 652, 657 n.1 (1st Cir. 1996);

United States v. MG |1, 11 F. 3d 223, 226 n.2 (1st Gr. 1993). W need

not decide the issue at this tinme, because, irrespective of whatever
st andard we may enpl oy, the actions taken by the district court conpel
our concl usi on.

In order for a defendant to succeed in an ineffective
assi stance of counsel claim he nust show, by a preponderance of the
evi dence, that defendant's trial counsel's conduct fell belowthe
st andar d of reasonably effective assistanceand t hat counsel's errors

prejudi ced t he defense. Strickland, 466 U.S. at 687. The district

court did not eval uate Gonzéalez' s trial counsel's efforts, but instead
proceeded directly to the prejudice requirenment, rejectingthe clai mon
t hat basis. Addressing the prejudice prong prior to evaluating
counsel ' s conduct i s a perm ssi bl e approach and even endor sed where
nmore efficient. |d. at 697. Wew || followthe district court's order
inour reviewof Gonzalez's ineffectiveness claimand turn nowto
whet her the al | eged errors of Gonzal ez' s counsel resulted in prejudice.

As stated previously, prejudice existsinaparticular case
when there is "a reasonabl e probability that, but for counsel's
unprof essional errors, theresult of the proceedi ng woul d have been
different." Strickland, 466 U. S. 694. Areasonabl e probability is one
"sufficient tounderm ne confidenceintheoutcone.” |d. Onone end,

it is not enoughto showthat the errors had "some concei vabl e ef f ect
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onthe outcome." 1d. at 693. Nor is it required, however, that the
def endant prove that the errors were nore |likely than not to have
affectedthe verdict. 1d. It isinportant to maintainthe focus of an
i neffectiveness inquiry on the "fundanental fairness of the
proceeding."” 1d. at 696.

Three factors need to be consideredinthis caseinorder to
make t he prej udi ce determ nation. The first isthe strength of the
government's case agai nst Gonzéal ez. Second, we nust eval uate the
ef fecti veness of the presentati on of Gonzéal ez' s def ense absent t he
i mpeachment documents. Third, we nust consider the potenti al
i npeachnment val ue of the two docunments i nundermningthecredibility
of the government w tnesses' testinony.

Exam ni ng t he governnent' s case, we note that a significant
factor weighinginfavor of finding prejudiceisthe absence of any
corroborating evidence ot her than the testinony of Maya and Negr 6n.

See Phoeni x v. Mat esanz, 189 F. 3d 20, 27 (1st G r. 1999) (caseresting

entirely on bl ood and fi ngerprint evidence). The governnent had no
surveil l ance, undercover agents, or hard evidence, such as phone
records, withwhichto prove that Gonzéal ez participatedinthe five
reported drug transactions. "In nmakingthis determ nation [prejudice],
a court hearing anineffectiveness clai mnust consider thetotality of
t he evi dence before the judge or jury. . . . Moreover, averdict or

concl usi on only weakly supported by therecordis norelikely to have
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been af f ect ed by errors t han one wit h overwhel m ng record support.”

Strickland, 466 U S. at 695-96.

| n addi tion, there were several weaknesses to Negron and
Maya' s stories that were highlighted by Gonzéal ez' s counsel's cross-
exam nation. The fact that Negrénidentifiedthe nan acconpani ed by
Maya as "Radl " or "Raul Tiburon" until late in the investigation
weakens his later identification of Gonzal ez as Maya' s conmpani on f or
the | ast three drug transactions. Negrén's contact with Gonzal ez
| asted only a fewnonments each tinme, and al | the nmeeti ngs occurred nore
than three years before Negron testified in this case. There is
certainly an argument t hat Negron was m stakenin his identification,
or eveninplicated Gonzalez inaneffort to cover the tracks of others
or toingratiate hinself to the government agents.

Maya's testinony had fl aws as well. H s story of the chance
neet i ng of Gonzal ez, Gonzal ez' s propositionthat they engage in drug
transacti ons, and Gonzéal ez' s al | eged entrust nent of | arge suns of noney
t o Maya seens rat her i npl ausi bl e. And under cross-exam nati on, Maya
alsoadmtted his self-interest in cooperatingwth the government in
Gonzal ez's case and to having heard Negron's testinony prior to
provi ding his own version of events.

On t he ot her hand, there was significant evi dence presented
at trial indicatingthat Gonzal ez was i nvol ved i n these drug deal s.

From t he outset of Maya's cooperation, he identified "Raul" as
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Gonzal ez, correctly providi ng agents with Gonzal ez's full nanme and
address. Maya and Negrén both pointed to Gonzal ez during their
testi mony when asked whether "Raul" was present. And the two
witnesses, whiletelling different stories, corroborated one another's
accounts with respect to Gonzéalez's alleged participation.
Turning to the i npeachnent val ue of the two docunents,
Negron' s | etter suggests that he was not conpletely truthful inhis
cooperation w th the governnent, which was directly contrary to what he
had agreed. The ternms of his agreenent with the governnment required
t hat he "cooperate conpletely, candidly, and truthful ly" and provi de
"any and all information in his possession relating directly or
indirectly toany and all crimnal activity concerningthe inportation,
possessi on, and di stribution of controll ed substances in Puerto R co or
any ot her pl aces and any rel at ed matt ers of whi ch he has know edge. "8
| npeachrent of Negronwiththe letter coul d have created a suspicionin
the jury's m nd that Negrén was not bei ng honest in his testinony. The
jury m ght not have concl uded fromthis, however, that Negrdn woul d
falsely inplicate Gonzal ez. Thereis adefinite distinction between
Negron wi thholdinginformationto protect afriend and his |ying under

oath as to Gonzal ez's invol venent.

8 While it may be that Negrén did not sign his official statenment
(April 26, 1994) until after he wote the letter to Jorge (March of
1993), it is clear that he had agreed to cooperate with t he gover nnent
as of August or October of 1992.
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It isevennoredifficult toknowthe proper weight to pl ace
on the statenments nade in Maya's psychodi agnostic report. The
difficulties that Maya al |l egedly has indistortingreality are not
sufficiently explainedinterns that alayperson can definitively
understand. They may conpl etely underm ne Maya's testinony and
identificationof Gonzal ez, and they may not. Aclinical expl anation
of t hese coment s woul d have been hel pful tothejury at trial (if the
report had been used). This Court simlarly |acks the background
necessary to predi ct what effect, if any, Maya' s disabilities could
have on his testinony. Thus, we have littl e basis for estimati ng how
t he jury woul d have perceived this report with appropri ate nmedi cal
expl anati on.

Whet her prejudi ce resul ted fromGonzal ez' s counsel 's failure
to i npeach governnent wi tnesses Negron and Maya with these two
docunentsis aclosecall. That, coupledw ththe possibility that the
di strict court held Gonzal ez to an i nproperly stringent standard,
demands t hat we vacat e t he deni al of Gonzal ez's § 2255 petitionasto
his ineffective assistance of counsel claim

We coul d make an i ndependent det er mi nati on of prejudi ce based
on our review of the record and of the inpeachi ng docunents, but
several factors caution us against this. First, thedistrict court
presi ded over the trial and has a better perspective fromwhichto

eval uat e t he possi bl e i npact of these two docunents onthe jury andits
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verdict. Especiallyinacasesuchasthis, wherethe strength of the
governnment' s caserests largely onthecredibility of the cooperating
wi t nesses, the trial judge has had a uni que opportunity to forma
j udgnent about the val ue of their testinony. Second, the inpact of the
psychodi agnostic report woul d be nore accurately assessed withthe
benefit of clinical explanation. The district court, in holdinga
pr ej udi ce hearing, coul d hear testinony expl ai ni ng t he possi bl e i npact
of Maya's diagnosis on his ability to testify truthfully.

As such, we remand the case to the district court for a
reeval uation of the possible prejudicial effect of Gonzal ez' s counsel's
alleged errors. If thedistrict court still findsthat prejudiceis
absent, we woul d urge the district court toexplainits conclusion
gi ven the cl oseness of the question as we have identifiedit. The
di strict court shoul d consi der whet her to hold a hearing to determ ne

whet her Gonzéalez's trial counsel's conduct net the standards

articulated in Strickland for reasonably effective assistance.

Vacat ed and renmanded.
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